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Final Constitution

____________________________________________________________________

Enforcement of rights 

38. Anyone listed in this section has the right to approach a competent court, alleging that a right in the Bill of Rights has been infringed or threatened, and the court may grant appropriate relief, including a declaration of rights…

Powers of courts in constitutional matters 

172. (1) When deciding a constitutional matter within its power, a court ­ 

a) must declare that any law or conduct that is inconsistent with the Constitution is invalid to the extent of its inconsistency;

     and 

b) may make any order that is just and equitable, including ­ 

i. an order limiting the retrospective effect of the declaration of invalidity; and 

ii. an order suspending the declaration of invalidity for any period and on any conditions, to allow the competent authority to correct the defect.  

____________________________________________________________________________________

Interim Constitution

4 Supremacy of the Constitution 

(1) This Constitution shall be the supreme law of the Republic and any law or act inconsistent with its provisions shall, unless otherwise provided expressly or by necessary implication in this Constitution, be of no force and effect to the extent of the inconsistency. 

(2) This Constitution shall bind all legislative, executive and judicial organs of state at all levels of government.

35 Interpretation

 (2) No law which limits any of the rights entrenched in this Chapter, shall be constitutionally invalid solely by reason of the fact that the wording used prima facie exceeds the limits imposed in this Chapter, provided such a law is reasonably capable of a more restricted interpretation which does not exceed such limits, in which event such law shall be construed as having a meaning in accordance with the said more restricted interpretation.

98 Constitutional Court and its jurisdiction 

(5) In the event of the Constitutional Court finding that any law or any provision thereof is inconsistent with this Constitution, it shall declare such law or provision invalid to the extent of its inconsistency: Provided that the Constitutional Court may, in the interests of justice and good government, require Parliament or any other competent authority, within a period specified by the Court, to correct the defect in the law or provision, which shall then remain in force pending correction or the expiry of the period so specified.

 (7) In the event of the Constitutional Court declaring an executive or administrative act or conduct or threatened executive or administrative act or conduct of an organ of state to be unconstitutional, it may order the relevant organ of state to refrain from such act or conduct, or, subject to such conditions and within such time as may be specified by it, to correct such act or conduct in accordance with this Constitution.

126 Legislative competence of provinces 

(5) An Act of Parliament and a provincial law shall be construed as being consistent with each other, unless, and only to the extent that, they are, expressly or by necessary implication, inconsistent with each other.

232 Interpretation 

(3) No law shall be constitutionally invalid solely by reason of the fact that the wording used is prima facie capable of an interpretation which is inconsistent with a provision of this Constitution, provided such a law is reasonably capable of a more restricted interpretation which is not inconsistent with any such provision, in which event such law shall be construed as having a meaning in accordance with the said more restricted interpretation.

Zimbabwe: Appropriate Relief

Enforcement

 Zimbabwe Constitution 

______________________________________________________________________

Article number: 24

(1) If any person alleges that the Declaration of Rights has been, is being or is likely to be contravened in relation to him (or, in the case of a person who is detained, if any other person alleges such a contravention in relation to the detained person), then, without prejudice to any other action with respect to the same matter which is lawfully available, that person(or that other person) may, subject to the provisions of subsection (3), apply to the Appellate Division for redress.

(4) The Appellate Division shall have original jurisdiction-

(a) to hear and determine any application made by any person pursuant to subsection (1)… 

(b) to determine any question arising in any case of any person which is referred to it pursuant to subsection (2) and may make such orders, issue such writs and give such directions as it may consider appropriate for the purpose of enforcing or securing the enforcement of the Declaration of Rights:

(5) If in any proceedings it is alleged that anything contained in or done under the authority of any law is in contravention of section 16, 17, 19, 20, 21 or 22 and the court decides, as a result of hearing the parties, that the complainant has shown that the court should not accept that the provision of the law concerned is reasonably justifiable in a democratic society on such of the grounds mentioned in section 16(7), 17(2), 19(5), 20(2) and (4), 21(3) or 22(3) (a) to (e), as the case may be, as are relied upon by the other party without proof to its satisfaction, it shall issue a rule nisi calling upon the responsible Minister to show cause why that provision should not be declared to be in contravention of the section concerned.

(7) Where any law is held by a competent court to be in contravention of the Declaration of Rights, any person detained in custody under that law shall be entitled as of right to make an application to the Appellate Division for the purpose of questioning the validity of his further detention, notwithstanding that he may have previously appealed against his conviction or sentence or that any time prescribed for the lodging of such an appeal may have expired.

____________________________________________________________________________________ 

TS Masiyiwe v Minister of Information, Posts & Telecommunications 1997 (2) BCLR 275 (ZS)

Locate case in SA Law Reports

United States: Retrospective Orders

MACKEY v. UNITED STATES, 401 U.S. 667 (1971) 

At petitioner's trial for income tax evasion, the Government used monthly wagering tax forms petitioner had filed, as required by statute, to show that the gross amount of wagers he reported, less business expenses, exceeded the gambling profits reported on his income tax returns. Petitioner objected on the ground that the forms were prejudicial and irrelevant, but he was convicted in 1964 and the Court of Appeals affirmed. After this Court's 1968 decisions in Marchetti v. United States, 390 U.S. 39, and Grosso v. United States, 390 U.S. 62, petitioner applied for postconviction relief on the ground that the Fifth Amendment barred the prosecution's use of the wagering tax forms. The District Court denied the application. The Court of Appeals affirmed, holding that Marchetti and Grosso would not be applied retroactively to overturn the earlier income tax evasion conviction based on the then-applicable constitutional principles. Held: The judgment is affirmed. 

MR. JUSTICE WHITE, joined by THE CHIEF JUSTICE, MR. JUSTICE STEWART, and MR. JUSTICE BLACKMUN, concluded that Marchetti and Grosso are not to be applied retroactively, since no threat to the reliability of the factfinding process was involved in the use of the wagering tax forms at petitioner's trial. 

Canada

Enforcement

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.

52. (1) The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect.

The Canadian Court has distinguished between the use of the supremacy remedy clause and the fundamental rights remedy clause. While the supremacy clause is invoked where a law is held to be unconstitutional. However where the law is constitutional, but the conduct taken under it is unconstitutional, the fundamental rights clause is invoked.

Schachter v. Canada [1992] 2 S.C.R. 679: Use of the supremacy remedy clause and the fundamental rights remedy clause

Respondent's spouse received 15 weeks of maternity benefits in 1985 under s. 30 of the Unemployment Insurance Act, 1971. Although respondent had intended to stay home with the newborn as soon as his spouse was able to return to work afterthe birth, he ultimately took three weeks off without pay. He had first applied for benefits under s. 30 in respect of the time he had to take off work, but, since s. 30 was limited to maternity benefits, modified his application to one under s. 32 for "paternity benefits". Section 32 provides for parental benefits for adoptive parents for 15 weeks following the placement of their child with them. These benefits are to be shared between the two parents in accordance with their wishes. The respondent's application was denied on the basis that he was "not available for work", a ground of disentitlement for all applicants except those applying for maternity benefits or adoption benefits.

     The respondent appealed the decision to a Board of Referees. The appeal was dismissed and the respondent made a further appeal to an Umpire. This appeal was never heard as the respondent made known his intention to raise constitutional issues and it was agreed by the parties that the Federal Court, Trial Division was a better forum for resolving the constitutional issues. The trial judge found a violation of s. 15 of the Canadian Charter of Rights and Freedoms in that s. 32 discriminated between natural parents and adoptive parents with respect to parental leave. He granted declaratory relief under s. 24(1) of the Charter and extended the same benefits to natural parents as were granted to adoptive parents under s. 32. The violation of s. 15 was subsequently ceded by appellants. The Federal Court of Appeal upheld the trial judge's decision.

     The impugned provision was since amended to extend parental benefits to natural parents on the same footing as they are provided to adoptive parents for a period totalling 10 weeks rather than the original 15. 

     The constitutional questions stated in this Court queried: (1) whether s. 52(1) of the Constitution Act, 1982 required that s. 32 of the Unemployment Insurance Act, 1971, given an unequal benefit contrary to s. 15(1) of the Charter, be declared of no force or effect, and (2) whether s. 24(1) of the Charter conferred on the Federal Court Trial Division the power to order that natural parents are entitled to benefits on the same terms as benefits are available to adoptive parents under s. 32.

     Held: The appeal should be allowed. The first constitutional question should be answered in the affirmative, leaving open the option of suspending the declaration of invalidity for a period of time to allow Parliament to amend the legislation in a way which meets its constitutional obligations. The second constitutional question should be answered in the negative. Section 24(1) of the Charter provides an individual remedy for actions taken under a law which violate an individual's Charter rights. A limited power to extend legislation is available to courts in appropriate circumstances by way of the power to read in derived from s. 52 of the Constitution Act, 1982.

Osborne v. Canada (Treasury Board) [1991] 2 S.C.R. 69: Relationship between s. 24(1) of Canadian Charter of Rights and Freedoms and s. 52(1) of Constitution

Present: Wilson, La Forest, L'Heureux-Dubé, Sopinka, Cory, McLachlin and Stevenson JJ.

ON APPEAL FROM THE FEDERAL COURT OF APPEAL

Constitutional law -- Constitutional convention -- Political neutrality of Public Service employees -- Whether statutory provision implementing constitutional convention can be inconsistent with Constitution? -- Canadian Charter of Rights and Freedoms, s. 2(b) -- Public Service Employment Act, R.S.C., 1985, c. P-33, s. 33.

Constitutional law -- Charter of Rights -- Freedom of expression -- Public Service -- Political partisanship -- Federal legislation prohibiting public servants from engaging in work for or against a political party or candidate -- Whether legislation infringes s. 2(b) of Charter -- If so, whether legislation justifiable under s. 1 of Charter -- Canadian Charter of Rights and Freedoms, ss. 1, 2(b) -- Public Service Employment Act, R.S.C., 1985, c. P-33, s. 33.

Constitutional law -- Charter of Rights -- Reasonable limits -- Vagueness -- Federal legislation prohibiting public servants from engaging in work for or against a political party or candidate -- Whether legislation too vague to constitute a limit prescribed by law -- Canadian Charter of Rights and Freedoms, s. 1 -- Public Service Employment Act, R.S.C., 1985, c. P-33, s. 33.

Constitutional law -- Charter of Rights -- Remedies -- Relationship between s. 24(1) of Canadian Charter of Rights and Freedoms and s. 52(1) of Constitution Act, 1982.

These appeals concern the constitutionality of s. 33(1) of the Public Service Employment Act, which prohibits public servants from "engag[ing] in work" for or against a candidate (s. 33(1)(a)) or a political party (s. 33(1)(b)). Under s. 33(2), a public servant does not contravene s. 33(1) by reason only of attending a political meeting or contributing money to the funds of a candidate or of a political party. The respondents, with one exception, are federal public servants who wished to participate in various political activities. They took action in the Federal Court, Trial Division seeking a declaration that s. 33 is of no force or effect in so far as it violates ss. 2(b) and 2(d) of the Canadian Charter of Rights and Freedoms. The court concluded that even if s. 33 infringed the rights of individual public servants guaranteed by the Charter, such limits were justified under s. 1 of the Charter. The Federal Court of Appeal set aside the judgment. The Court of Appeal found that ss. 33(1)(a) and 33(1)(b) infringed ss. 2(b) and 2(d) of the Charter but that s. 33(1)(b) was justifiable under s. 1. Section 33(1)(a) of the Act was declared of no force or effect except as it applies to a "deputy head".

Held (Stevenson J. dissenting): The appeals should be dismissed.

(1) Constitutional Convention

Section 33 of the Act is not immune from Charter scrutiny merely because it may be said to uphold a constitutional convention. While conventions form part of the Constitution of this country in the broader political sense, i.e., the democratic principles underlying our political system and the elements which constitute the relationships between the various levels and organs of government, they are not enforceable in a court of law unless they are incorporated into legislation. Furthermore, statutes embodying constitutional conventions do not automatically become entrenched to form part of the constitutional law, but retain their status as ordinary statutes. Being a provision in an ordinary statute, s. 33 is subject to review under the Charter as any ordinary legislation.

(2) Freedom of Expression

Section 33 of the Act, which prohibits partisan political expression and activity by public servants under threat of disciplinary action including dismissal from employment, infringes the right to freedom of expression in s. 2(b) of the Charter. Where opposing values call for a restriction on the freedom of speech, and, apart from exceptional cases, the limits on that freedom are to be dealt with under the balancing test in s. 1, rather than circumscribing the scope of the guarantee at the outset. In this case, by prohibiting public servants from speaking out in favour of a political party or candidate, s. 33 of the Act expressly has for its purpose the restriction of expressive activity and is accordingly inconsistent with s. 2(b) of the Charter. In light of the conclusion that s. 33 is inconsistent with s. 2(b), it is neither necessary nor appropriate in the circumstances to determine whether there is also a violation of s. 2(d) of the Charter.

(3) Reasonable Limit

Section 33 of the Act is sufficiently precise to constitute a limit prescribed by law under s. 1 of the Charter. Section 33 is not couched in such vague or general language that it does not contain an intelligible standard. The words "engage in work", while capable of very wide import, are ordinary simple words that are capable of interpretation. These words may present considerable difficulty in application to a specific situation, but difficulty of interpretation cannot be equated with the absence of any intelligible standard. Finally, the language of s. 33 does not create a standard which leaves it to the members of the Public Service Commission to ban whatever activity they please.

Per Wilson, La Forest, L'Heureux-Dubé, Sopinka, Cory and McLachlin JJ.: Section 33 of the Act is not saved by s. 1 of the Charter. While the legislative objective of maintaining the neutrality of the public service is of sufficient importance to justify a limitation on freedom of expression, the impugned legislation fails to meet the proportionality test. The restriction of partisan political activity is rationally connected to the objective but s. 33 does not constitute a measure carefully designed to impair freedom of expression as little as reasonably possible. The section bans all partisan-related work by all public servants, without distinction either as to the type of work, or as to their relative role, level or importance in the public service hierarchy. The result of the broad general language of s. 33 is that the restrictions apply to a great number of public servants who in modern government are completely divorced from the exercise of any discretion that could be in any manner affected by political considerations. The need for impartiality and indeed for the appearance thereof does not remain constant throughout the civil service hierarchy. Section 33, therefore, is over-inclusive and, in many of its applications, goes beyond what is necessary to achieve the objective of an impartial and loyal civil service. 
Per Stevenson J. (dissenting): Section 33(1)(a) of the Public Service Employment Act is justifiable under s. 1 of the Charter. The important objective of s. 33(1)(a) is to secure civil service neutrality in all of its elements. An effective civil service is essential to modern day democratic society and a measure of neutrality is necessary in order to preserve that effectiveness. No civil servant must owe, or be seen to owe, appointment or promotion to partisan activities since visible partisanship by civil servants would severely impair, if not destroy, the public perception of neutrality. In that context, s. 33(1)(a) of the Act is an acceptably proportional response to Parliament's objective. The section does not suffer from overbreadth and meets the "minimal impairment" test. The proposed less restrictive means, which distinguish between various levels of public servants (and thus abandon any restraint on the so-called lower level civil service), would not satisfy the objective of preserving the civil service's political neutrality. Finally, there is an appropriate proportionality between the effects of the measure and the objective. The provision does not deny freedom of expression. It imposes a limitation on that freedom in the context of partisan political activities upon persons who must know, or at least be deemed to know, that employment in the public service involves acceptance of certain restraints.

(4) Remedy

Per Sopinka, Cory and McLachlin JJ.: In selecting an appropriate remedy under s. 24(1) of the Charter a court's primary concern must be to apply the measures that will best vindicate the values expressed in the Charter and to provide the form of remedy to those whose rights have been violated that best achieves that objective. The court, while it is given an express mandate to declare a law to be of no force or effect to the extent of its inconsistency with the Charter under s. 52(1) of the Constitution Act, 1982, must be sensitive to its proper role in the constitutional framework and refrain from intruding into the legislative sphere beyond what is necessary to give full effect to the Charter's provisions. In exercising its broad discretion to fashion an appropriate remedy in a Charter case, the court need not resolve the question as to whether there is a presumption of constitutionality. By reason of the diverse and novel problems which it will be called upon to redress, the court must maintain at its disposition a variety of remedies as part of its arsenal. "Reading down" legislation may, in some cases, be an appropriate remedy. The same result may on occasion be obtained by resort to the constitutional exemption. However, it is not necessary in this case to determine whether the Court has the power to apply such remedies in a Charter case since it is preferable to strike out s. 33(1) to the extent of its inconsistency with s. 2(b). To maintain a section that is riddled with infirmity would not uphold the values of the Charter and would constitute a greater intrusion on Parliament's role. Parliament should determine how the section should be redrafted, not the Court. The Federal Court of Appeal's order, which declared s. 33(1)(a) of no force or effect except as it applies to a "deputy head", must stand since the respondents did not cross-appeal or seek a variation of the order.

Per Wilson and L'Heureux-Dubé JJ.: Once the Court has found that the impugned legislation on its proper interpretation is over-inclusive, infringes on a Charter right, and cannot be justified as a reasonable limit under s. 1, the Court has no alternative under s. 52(1) of the Constitution Act, 1982 but to strike the legislation down or, if the unconstitutional aspects are severable, to strike it down to the extent of its inconsistency with the Constitution. It is not open to the Court in these circumstances to create exemptions to the legislation (which presupposes its constitutional validity) and grant individual remedies under s. 24(1) of the Charter.

Per La Forest J.: The interplay between s. 24(1) of the Charter and s. 52(1) of the Constitution Act, 1982 does not really arise in this case. Wilson J. may well be right on this issue, but it should be left for consideration in a more appropriate case where its implications could be more fully assessed.

R v A [1990] 1 S.C.R. 995: Witness compelled to testify in a criminal trial fearing for the security of his parents living outside the country -- Whether a remedy under s. 24(1) of the Canadian Charter of Rights and Freedoms is available to persons living outside Canada.

Present: Dickson C.J. and Lamer, Wilson, La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory and McLachlin JJ.

ON APPEAL FROM THE SUPERIOR COURT AND FROM THE COURT OF APPEAL FOR QUEBEC

Constitutional law -- Charter of Rights -- Remedies -- Witness compelled to testify in a criminal trial fearing for the security of his parents living outside the country -- Whether a remedy under s. 24(1) of the Canadian Charter of Rights and Freedoms is available to persons living outside Canada.

A has been subpoenaed to testify in a criminal trial. As a result of a perceived threat to the security of the appellants, and in particular to B and C, arising from the testimony to be given, the appellants applied before the Superior Court for an order of certiorari to quash the subpoena or, alternatively, for a remedy pursuant to s. 24(1) of the Canadian Charter of Rights and Freedoms. A was prepared to testify if B and C were protected or if the R.C.M.P. satisfied the court that the protection for B and C was no longer necessary. The Superior Court judge declined to deal with the application on the merits and dismissed it on the grounds firstly, that the subpoena was validly issued and secondly, that B and C were out of the country and a s. 24(1) Charter remedy was not available to persons living outside Canada. The Court of Appeal declined to hear appellants' appeal on the basis that it was without jurisdiction. Leave to appeal to this Court was granted not only from the judgment of the Court of Appeal but also from the judgment of the Superior Court. In this Court, the appellants abandoned the request that the subpoena be quashed.

Held (Lamer and McLachlin JJ. dissenting): The appeal should be allowed and a new hearing before a judge of the Superior Court is directed.

Per Dickson C.J. and Wilson, La Forest, L'Heureux-Dubé, Gonthier and Cory JJ.: The R.C.M.P. undertook to provide protection for A, B and C, three Canadian citizens. The undertaking was given in Canada where A was required to testify. It was due in part to the decision of the R.C.M.P. that B and C found themselves outside Canada when the application was brought. In those circumstances, the Superior Court judge was in error both in failing to consider the safety of the appellants and in finding that in the special circumstances of this case remedies were not available to persons who were out of the country. Since the appellants are now concerned solely with the protection of B and C or that they receive an explanation as to why the protection is no longer required, the Superior Court judge presiding at the rehearing might consider exercising either the inherent jurisdiction of the court or the application of an appropriate Charter remedy.

Per Wilson, L'Heureux-Dubé, Gonthier and Sopinka JJ.: The Superior Court judge erred in declining jurisdiction to entertain the application. With respect to the motion to quash the subpoena, clearly the court can control abuse of its own process. The subpoena power can be abused notwithstanding that on its face the subpoena is regular. If, therefore, the conduct of the authorities amounted to an abuse of the use of subpoena powers, some form of relief would have been available. With respect to the Charter application, if a breach of s. 7 of the Charter had been made out, relief could be granted to the appellants. The threat to B and C affected not only them and the security of their persons, but A as well. Protection for them was relief for A even though the actual physical acts might have been required to be performed outside the jurisdiction.

Per Lamer and McLachlin JJ. (dissenting): The Superior Court judge did not err in declining to grant an order for protection of B and C under s. 24(1) of the Charter on the ground that they were outside the country. The force of Canadian law does not generally extend beyond our borders. An order for protection outside those borders would seem incapable of enforcement through our courts; it is a settled principle that a court will not make unenforceable orders. The possibility that an extraterritorial order could be made in appropriate circumstances is not foreclosed. But this case did not establish the foundation of such an order.

Douglas/Kwantlen Faculty Assn. v. Douglas College, [1990] 3 R.C.S. 570: Granting of remedy by tribunals

Douglas College was one of the colleges in a system of post-secondary education operated by British Columbia through the College and Institute Act. A college once designated under the Act became a corporation and was for all purposes an agent of the Crown and could only exercise its powers as such. It was subject to direct and substantial control by the Minister.  Its board was appointed by the Lieutenant Governor in Council at (page 571) pleasure and its annual budget was submitted to the Minister for approval. The Minister was empowered to establish policy or issue directives regarding post-secondary education and training, to provide services considered necessary, to approve all by-laws of the Board and to provide the necessary funding.

     The collective agreement, which was governed by the Labour Code and came into effect after the commencement of the Canadian Charter of Rights and Freedoms, provided for mandatory retirement at age 65 (Article. 4.04). Two faculty members who were about to be retired filed a grievance challenging Article 4.04 as violating s. 15(1) of the Charter. The arbitrator appointed pursuant to the collective agreement held, in a preliminary award, that the college was a Crown agency subject to the Charter and that any action taken by it, including the collective agreement, constituted a "law" within the meaning of s. 15(1) of the Charter. This preliminary award did not deal with whether Article 4.04 of the collective agreement was justified under s. 1 or whether the association was estopped from claiming the benefits of the Charter. An appeal to the British Columbia Court of Appeal was dismissed.

     The constitutional questions before this Court queried: (1) whether the Charter applied to the negotiation and administration of the retirement provision in the collective agreement; (2) whether that provision or its application was "law" as that term is used in s. 15(1) of the Charter; (3) whether the arbitration board appointed to resolve a grievance disputing the constitutionality of that provision was a court of competent jurisdiction under s. 24(1) of the Charter; (4) whether the arbitration board had jurisdiction to hear and determine such a grievance.

Held: The appeal should be dismissed.

At 594: Section 52(1) of the Constitution Act, 1982 provides that any law that is inconsistent with the provisions of the Constitution of Canada – the supreme law of the land -- is, to the extent of its inconsistency, of no force or effect. A tribunal must respect the Constitution so that if it finds invalid a law it is called upon to apply, it is bound to treat it as having no force or effect.

     Where, however, a tribunal is asked to determine whether Charter rights have been infringed or to grant a remedy under s. 24(1), the situation is different. A tribunal's power is that conferred by its statutory mandate.

Cuddy Chicks Ltd. v. Ontario (Labour Relations Board) [1991] 2 S.C.R. 5: the right and duty on an administrative agency to decide the constitutional validity of its enabling statute;
Respondent union filed an application for certification before the Ontario Labour Relations Board relating (page 6) to employees at the chicken hatchery of Cuddy Chicks Ltd. Section 2(b) of the Labour Relations Act, however, provided that the Act did not apply to persons employed in agriculture and the appellant maintained that the employees in question should be so designated. On filing the application, the union gave notice that it would request the Board to hold s. 2(b) invalid as being contrary to ss. 2(d) and 15 of the Canadian Charter of Rights and Freedoms if the employees were found to be agricultural employees.

     Prior to the commencement of the hearing, Cuddy Chicks disputed the jurisdiction of the Board to subject its enabling statute to Charter scrutiny. At that point, a separate hearing was convened to determine whether the panel had jurisdiction to entertain the Charter issues raised by the Union. The first panel found the employees to be in the agricultural sector so that the Act did not apply. A majority of the panel then held that the Board had jurisdiction to rule on the Charter issue because the Board was a "court of competent jurisdiction" within the meaning of s. 24(1) of the Charter and because s. 52 of the Constitution Act, 1982 imposed an obligation on the Board to ensure that the law it applies is consistent with the supreme law of Canada. The Board, under s. 106(1) of the Act, has jurisdiction to decide questions of law relevant to the proceedings before it.

     The Divisional Court held that the Board had jurisdiction to deal with the Charter issue. A majority of the Court of Appeal held that s. 52(1) of the Constitution Act, 1982 conferred jurisdiction on the Board to decide the constitutionality of its enabling statute. At issue here were: (1) whether s. 52 of the Constitution Act, 1982 conferred the right and duty on an administrative agency such as the OLRB to decide the constitutional validity of its enabling statute; (2) whether the OLRB had the jurisdiction to decide the constitutional validity of s. 2(b) of its enabling statute by applying the Charter as part of its duty to consider statutes bearing on proceedings before it; and, (3) whether the OLRB was a "court of competent jurisdiction" under s. 24(1) of the Charter.

     Held: The appeal should be dismissed.

Air Canada v. British Columbia [1989] 1 S.C.R. 1161: Applicants seeking seeking the reimbursement of amounts paid as "gasoline taxes" under the Gasoline Tax Act found to be ultra vires. Payment under an ultra vires statute does not constitute "compulsion". Before a payment will be regarded as involuntary there must be some natural or threatened exercise of power

In 1980, Air Canada, Pacific Western Airlines and Canadian Pacific Airlines commenced separate actions (which were heard together) against British Columbia, seeking the reimbursement of amounts paid as "gasoline taxes" under the Gasoline Tax Act in effect on and following August 1, 1974. (A fiat was no longer necessary to sue the provincial Crown from August 1, 1974.) Air Canada and Pacific Western Airlines sought to recover the taxes paid between August 1, 1974 and the date of trial. Canadian Pacific Airlines' claim was limited to the taxes paid between August 1, 1974 and July 1, 1976.

     The Act, as it stood on August 1, 1974, taxed every purchaser on all gasoline sold in the province for the first time after its manufacture in, or importation into, the province. The Act remained in this form until 1976 even though the Privy Council had struck down a similar provision for not being a direct tax within s. 92(2) of the Constitution Act, 1867. The definition of "purchaser" was repealed and replaced in July 1976. "Purchaser" was defined to mean any person who, acting for himself or as agent, bought or received delivery of gasoline within the province for his or her own use or consumption.  In 1981, legislation was enacted purporting to extend the application of legislation similar to that enacted in 1976 back to August 1, 1974. This legislation also purported to legalize the Crown's retention of the money collected from 1974 to 1976 under the Act as it then stood: moneys collected as taxes, penalties                                            (page 1163) or interest under the Act during that period were to "be conclusively deemed to have been confiscated by the government without compensation".

     Air Canada and Pacific Western Airlines alleged that none of the definitions made the tax a direct tax in the province for provincial purposes so as to give the province jurisdiction under s. 92(2) of the Constitution Act, 1867. All three airlines contended that, even if the 1976 version of the statute were constitutional, they were still entitled to be reimbursed for moneys paid between 1974 and 1976 because the 1981 attempt to give the 1976 tax retroactive effect was invalid.

     At trial the province conceded that the Act as it existed before 1976 was ultra vires, but the 1976 Act was held to be valid. The 1981 legislation to give the tax retroactive effect, however, was found to be ultra vires. The airlines were therefore entitled to recover taxes paid between 1974 and 1976 but not the taxes paid after 1976.

     The Court of Appeal dismissed the appeal by Air Canada and Pacific Western Airlines on the issue of their liability after 1976. The Attorney General cross-appealed against Air Canada and Pacific Western Airlines and appealed against Canadian Pacific Airlines on the issue of the province's liability to repay the taxes collected between 1974 and 1976. The Court of Appeal, by majority, dismissed the Crown appeals. Appellants were granted leave to appeal to this Court.

     The constitutional questions before this Court queried: (1) if the Gasoline Tax Act, as amended in 1976 and 1981, was ultra vires in its application or otherwise constitutionally inapplicable to the airlines here; (2) whether the application of the Gasoline Tax Act to the airlines violated s. 7 of the Canadian Charter of Rights and Freedoms; and (3) if so, whether its application was justified under s. 1.

     Held (Wilson J. dissenting in part): The appeal by Air Canada and Pacific Western Airlines should be dismissed, the Crown's cross-appeal against them should be allowed and the Crown's appeal against Canadian Pacific Airlines should be allowed. As to the first constitutional question, the Gasoline Tax Act, as it existed in 1974, was constitutionally invalid, but the amendments of 1976 and 1981 were valid. The second constitutional (page 1164) question should be answered in the negative; the third did not need to be answered.

At 1166: …while the principles of unjust enrichment can operate against a government to ground restitutionary recovery, where the effect of an unconstitutional or ultra vires statute is in issue, special considerations operate to take the case out of the normal restitutionary framework and require a rule responding to the underlying policy concerns specific to this problem. The rule is against recovery of ultra vires taxes, at least in the case of unconstitutional statutes.  The policies that underlie this rule are numerous. Chief among these are the protection of the treasury, and a recognition of the reality that if the tax were refunded, modern government would be driven to the inefficient course of reimposing it, either on the same or on a new generation of taxpayers, to finance the operations of government. It could lead to fiscal chaos, particulary where a long-standing taxation measure is involved. The tax here is of broad general application and has been imposed for decades.

     Exceptions may exist where the relationship between the state and a particular taxpayer results in the collection of tax which would be unjust or oppressive in the (page 1167) circumstances.  The present case does not, however, call for a departure from the general rule. The tax, though unconstitutional, raised an issue bordering on the technical. Had the statute been enacted in proper form there would have been no difficulty in exacting the tax as actually imposed. Nor was there compulsion. Payment under an ultra vires statute does not constitute "compulsion". Before a payment will be regarded as involuntary there must be some natural or threatened exercise of power possessed by the party receiving it over the person or property of the taxpayer for which he has no immediate relief than to make the payment. Finally, the fact that the province may have been in a better position to determine that the statute was unconstitutional does not affect the rule. The policy reasons underlying it remain.

Remedies: 

Reading down. 

Canada:

Reading the statute in line with an interpretation that is consistent with the constitution. A judicially developed doctrine.

Germany: 

‘interpretation in conformity’
Severance 

Sever the offensive provision from the rest of the legislation.

Canada

Tétreault-Gadoury v. Canada (Employment and Immigration Commission) [1991] 2 S.C.R. 22.

The respondent lost her job shortly after her sixty-fifth birthday and applied for unemployment insurance benefits. The Employment and Immigration Commission ruled that she was no longer entitled to receive ordinary unemployment insurance benefits because of her age even though she met all the other conditions under the Unemployment Insurance Act, 1971. Respondent was accordingly entitled only to the special lump sum retirement benefit provided for under s. 31 of the Act.

     The respondent appealed the Commission's decision to a Board of Referees on the ground that s. 31 of the Act was inconsistent with the Canadian Charter of Rights and Freedoms. This Board upheld the Commission's decision without rendering an opinion on the constitutional question. Rather than appealing to an umpire, as permitted by the Act, the respondent elected to challenge the Board's decision directly in the Federal Court of Appeal. That court found that that provision violated s. 15 of the Charter and that the Board of Referees had erred in failing to consider the respondent's Charter arguments.

     The Canada Employment and Immigration Commission appealed from the decision of the Court of Appeal. At issue here were: (1) whether an administrative tribunal that has not expressly been provided with the power to consider all relevant law may, nonetheless, apply the Charter; and (2), whether the former s. 31 of the Act violated s. 15 of the Charter. A subsidiary issue was whether the Federal Court of Appeal was entitled to consider the constitutional question, if the Board of Referees did not have jurisdiction over it.

     This case did not involve the application of s. 24(1) of the Charter and the consequent need for a determination of whether the tribunal is a "court of competent jurisdiction" within the meaning of that section. Respondent did not seek any remedy that would require its invocation. All she sought was that the Board of Referees disregard s. 31 when calculating the benefits that would otherwise be due her under the Act.

     Held: The appeal should be allowed.

Reading in: 

Saving an unconstitutional statute by reading in provisions. 

Canada

Haig v. Canada (1992), 16 C.H.R.R. D/226 (Ont. C.A.) [Eng. 7 pp.]

This is an appeal by the Government of Canada against a decision of the Ontario Court (General Division) which found that the Canadian Human Rights Act does not comply with s. 15 of the Canadian Charter of Rights and Freedoms because it fails to provide access to the ameliorative procedures of the Act to those who are discriminated against because of their sexual orientation. There is also a cross-appeal by the claimants Haig and Birch on the question of remedy.

   On the substantive issue, the Court of Appeal upholds the decision of the lower court. Though s. 15 of the Charter does not expressly prohibit discrimination based on sexual orientation, the provision is open-ended and sexual orientation is a ground analogous to those listed, the Court of Appeal finds. It also finds that homosexual men and women are the object of invidious discrimination and they are an historically disadvantaged group in Canadian society. The Canadian Human Rights Act's failure to provide an avenue for redress for prejudicial treatment of homosexual members of society, and the possible    inference from the omission that such treatment is acceptable, create the effect of discrimination. The Court rules therefore that the Canadian Human Rights Act violates s. 15 of the Charter by failing to provide needed protections. The Government of Canada expressly disavows any reliance on s. 1 to justify the failure to protect gay men and lesbians from discrimination.

   As a remedy, McDonald J. of the Ontario Court (General Division) declared that s. 3 of Act, which lists the protected grounds of discrimination, to be of no force and effect. He ordered that his decision be stayed for six months or until appeal and that in the intervening period, the Act be fully operative. The Court of Appeal considers the issue of appropriate remedy in light of the recent Supreme Court of Canada decision in Schachter. In that case the Supreme Court stated that there are five possible remedies available pursuant to s. 52 of the Constitution. They are:

      1.striking down 

      2.severance 

      3.striking down or severance and temporarily suspending the declaration of invalidity (which was the remedy selected by McDonald J. in this case) 

      4.reading down, and 

      5.reading in.

   The Court of Appeal rejects severance, because s. 3 is integral to the operation of the Act and therefore severance would have the effect of striking down the entire Act. It also rejects reading down since the problem to be remedied here is the absence of a ground, and striking down s. 3 since this would provide no access to the Act for the complainants. It would provide a pyrrhic victory only. The choices available then are striking down s. 3 but suspending the declaration of invalidity to allow Parliament to repair the defect, or reading sexual orientation in as a further prohibited ground of discrimination.

   The Court of Appeal concludes that reading sexual orientation into the Act is the most appropriate remedy since it is the least intrusive method and the one most reflective of the purpose of the Act. The Court of Appeal varies the order of McDonald J. by substituting for it an order declaring that the Canadian Human Rights Act be interpreted, applied and administered as though it contained "sexual orientation" as a prohibited ground of discrimination in s. 3 of that Act.

Temporary Validity: 

Allowing time for the legislature to correct the constitutional defect in the law.

Canada

Re Manitoba Language Rights [1985] 1 S.C.R. 721 at 724

The constitutional principle of the rule of law would be violated by these consequences. The principle of rule of law, recognized in the Constitution Acts of 1867 and 1982, has always been a fundamental principle of the Canadian constitutional order. The rule of law requires the creation and maintenance of an actual order of positive laws to govern society. Law and order are indispensable elements of civilized life. This Court must recognize both the unconstitutionality of Manitoba's unilingual laws and the Legislature's duty to comply with the supreme law of this country, while avoiding a legal vacuum in Manitoba and ensuring the continuity of the rule of law.

     There will be a period of time during which it would not be possible for the Manitoba Legislature to comply with its constitutional duty under s. 23 of the Manitoba Act, 1870. It is therefore necessary, in order to preserve the rule of law, to deem temporarily valid and effective the Acts of the Manitoba Legislature, which would be currently in force were it not for their constitutional defect. The period of temporary validity will run from the date of this judgment to the expiry of the minimum period necessary for translation, re-enactment, printing and publishing.

     With respect to rights, obligations and any other effects which have purportedly arisen under repealed,                                             (page 725) spent or current unilingual Acts of the Manitoba Legislature, some will be enforceable and forever beyond challenge by the operation of legal doctrines such as the de facto doctrine, res judicata and mistake of law. Those rights, obligations and other effects not saved by the operation of these doctrines are deemed temporarily to have been, and to continue to be, valid, enforceable and beyond challenge until the expiry of the minimum period necessary for translation, re-enactment, printing and

publishing of the Acts of the Legislature of Manitoba under which they arose. At the termination of the minimum period, these rights, obligations and other effects will cease to have temporary validity and enforceability, unless the Acts under which they arose have been translated, re-enacted, printed and published in both languages. As a consequence, to ensure the continuing validity and enforceability of rights, obligations and other effects not saved by the de facto or other doctrines, the repealed or spent Acts of the Legislature, under which these rights, obligations and other effects have purportedly arisen, may need to be re-enacted, printed and published, and then again repealed, in both official languages.

     Temporary validity, however, will not apply to unilingual Acts of the Legislature passed after the date of this judgment. From the date of judgment, laws not enacted, printed and published in both languages will be invalid and of no force or effect ab initio.  The Court, as presently equipped, is unable to determine the period during which it would not be possible for the Manitoba Legislature to comply with its constitutional duty. Following a request for determination from the Attorney General of Canada or the Attorney General of Manitoba, made within one hundred and twenty days of the date of judgment, the Court will set a special hearing, accept submissions from the Attorney General of Canada, the Attorney General of Manitoba as well as the other interveners, and make a determination of the minimum period necessary for translation, re-enactment, printing and publishing of the Acts of the Manitoba Legislature.

R. v. Bain, [1992] 1 S.C.R. 91

     The police arrested appellant for sexual assault and informed him of his rights to counsel and to silence. The appellant's father had been unable to retain a lawyer when appellant was taken into custody and was to call when he had retained one. The lawyer, who was retained shortly afterwards, telephoned the police. The police told him of the circumstances of the investigation and that the appellant would probably be released later that day; he in turn told the police officer not to take any statement from the appellant until he was present. Appellant testified that he asked the officer whether his father had called, that he was told that he had not and that he could contact his father later. The officer did not inform the appellant that his father had retained a lawyer or that the lawyer had telephoned. The police officers initiated an interrogation of the appellant. The admissibility of evidence--first, that allegedly given in the police car and, second, that given later during the interrogation conducted after a lawyer had been retained--was disputed. Only the former was admitted at trial.

     Appellant was tried before a judge and jury. Following arraignment, but before the first prospective juror was asked to step forward, the court ruled, on a motion by appellant's counsel, that both the Crown and the defence each be limited to four peremptory challenges and that the Crown be denied the power to stand jurors by. The court noted the Crown's objection. The jurors were then selected with both the defence and the Crown exercising their four peremptory challenges.

     The jury acquitted the appellant. The Court of Appeal, however, allowed the Crown's appeal and ordered a new trial. The appellant appealed as of right and two constitutional questions were stated: whether ss. 562 and 563 of the Criminal Code were inconsistent with s. 11(d) or s. 15 of the Canadian Charter of Rights and Freedoms and, if so, whether ss. 562 and/or 563 were justified by s. 1. Also at issue was whether the trial judge erred in excluding the statements made after the lawyer had been retained.

     Held: The appeal should be allowed. Sections 563(1) and (2) of the Criminal Code were inconsistent with s. 11(d) of the Charter; this violation was not justified under s. 1.

Per Lamer C.J., La Forest and Cory JJ at 104.: The declaration of invalidity resolves all future problems. However in order to avoid a hiatus the declaration should be suspended for a period of six months. This will provide an opportunity to Parliament to remedy the situation if it considers it appropriate to do so. 

R. v. Swain, [1991] 1 S.C.R. 933

Appellant was arrested and charged with assault and aggravated assault and was transferred from jail to a Mental Health Centre for the criminally insane. His condition improved rapidly with medication and he was conditionally released into the community. Appellant returned briefly to jail and was granted bail on conditions shortly thereafter. He remained on bail until June 10, 1985, and continued to take medication and to see a psychiatrist.

     At trial, the Crown sought to adduce evidence with respect to insanity at the time of the offence; the appellant objected. After conducting a voir dire, the trial judge ruled that the Crown could adduce such evidence. Appellant was found not guilty by reason of insanity on all counts. Defence counsel then moved to have s. 542(2) of the Criminal Code (now s. 614), which provides for the automatic detention at the pleasure of the (page 935) Lieutenant Governor of an insanity acquittee, declared inoperative on the basis that it violated the Canadian Charter of Rights and Freedoms. The judge held that appellant's constitutional rights were not infringed by s. 542(2) and ordered that he be kept in strict custody until the Lieutenant Governor's pleasure was known. Appellant appealed and applied for bail pending appeal. This application was adjourned in order to permit an early hearing of the appellant's case by the Advisory Review Board which advised the Lieutenant Governor concerning the detention of insanity acquittees. The Lieutenant Governor issued a warrant further detaining the appellant in safe custody in a mental hospital for assessment and report to the Advisory Review Board within 30 days. Neither the appellant nor his counsel received prior notice of this decision and accordingly neither made submissions with respect to this decision.

     Appellant was sent for psychiatric examination and assessment and remained a patient for 30 days. The Advisory Review Board held a review hearing, pursuant to s. 547 of the Code. Appellant and his counsel were present. The Board recommended that appellant should remain in safe custody and that the administrator of the mental facility in which he was detained have the discretion to permit him to re-enter the community with conditions as to supervision and follow-up treatment. Shortly thereafter, the Lieutenant Governor issued a warrant implementing those recommendations.

     Appellant's counsel requested the right to appear and make submissions before the Lieutenant Governor at the time when the recommendation of the Advisory Review Board would be considered. This request was not granted. It was not until after the Lieutenant Governor's warrant for appellant's further detention had issued that the recommendation of the Advisory Review Board was released to the appellant's counsel.  A majority of the Ontario Court of Appeal dismissed the appeal.

     The constitutional questions queried: (1) whether s. 542(2) of the Criminal Code was intra vires; (2) whether the common law criteria permitting the Crown (page 936) to adduce evidence of an accused's insanity violated ss. 7, 9, and 15 of the Canadian Charter of Rights and Freedoms; (3) and if so, whether the common law criteria were justified by s. 1 of the Charter; (4) whether the statutory power to detain a person found not guilty by reason of insanity, pursuant to s. 542(2) of the Criminal Code, violated ss. 7 and 9 of the Canadian Charter of Rights and Freedoms, and (5) if so, whether that power was justified by s. 1 of the Charter.

     Held: The appeal should be allowed. The constitutional questions were answered as follows: (1) s. 542(2) of the Criminal Code was intra vires; (2) the common law criteria limited s. 7 of the Charter -- it was not necessary to consider ss. 9 and 15 of the Charter -- and (3) were not justified by s. 1; (4) s. 542(2) of the Criminal Code violated ss. 7 and 9 of the Charter and (5) was not justified by s. 1.  

Per Lamer C.J. and Sopinka and Cory JJ. at 954: A period of temporary validity will extend for a period of six months because of the serious consequences of striking s. 542(2). During this period, detentions ordered under s. 542(2) will be limited to 30 days in most instances, or to a maximum of 60 days where the Crown establishes that a longer period is required in the particular circumstances of the case. Courts may choose to limit their orders under s. 542(2) to between 30 and 60 days. If they do not, the writ of habeas corpus will be available to the individual acquittee at the expiration of 30 days.

R. v. Brydges [1990] 1 S.C.R. 190

     The accused, a resident of Alberta, was arrested in Manitoba in connection with a murder which took place in Edmonton. He was charged with second degree murder and informed without delay of his right to retain and instruct counsel. Upon arrival at the police station, the accused was placed in an interview room and, at the beginning of the interrogation, given a second opportunity to call a lawyer. The accused asked the investigating officer if they had Legal Aid in Manitoba because he could not afford a private lawyer. The officer, who (page 191) was from Edmonton, answered that he imagined that they had such a system in Manitoba. The officer then asked the accused if he felt there was a reason for him to wanting to talk to a lawyer. The accused answered "Not right now, no". During the interrogation which followed, the accused made a number of statements.  He later interrupted the questioning and requested a Legal Aid lawyer. The Legal Aid lawyer contacted by the police advised the accused not to say anything more and the interrogation ended. At trial, the judge found that, at the beginning of the interrogation, the accused essentially requested the assistance of counsel but that he was unsure if he could afford one. Because the police did not assist the accused in exercising his right to counsel by determining the availability of Legal Aid at that time, the trial judge held that the accused's rights under s. 10(b) of the Canadian Charter of Rights and Freedoms were violated, and the accused's statements were excluded pursuant s. 24(2) of the Charter. As a result, the accused was acquitted. A majority of the Court of Appeal set aside the acquittal and ordered a new trial. Held: The appeal should be allowed.

Lamer J at 217: Before concluding, it is my view that in light of the imposition of the additional duty on the police as part of the information component of the s. 10(b) caution, a transition period is appropriate. This transition period is needed to enable the police to properly discharge their new burden, more specifically to take into account the reality that police officers often use printed cards from which they read the caution given to detainees. In my view a period of thirty days from the date of this judgment is sufficient time for the police forces to react, and to prepare new cautions. I note, in passing, that the imposition of a transition period is not unusual. In Mills v. The Queen, [1986] 1 S.C.R. 863, for example, I stated that a transitional period was appropriate in the context of the application of the principles developed under s. 11(b) of the Charter. In addition, in Reference re Manitoba Language Rights, [1985] 1 S.C.R. 721, this Court established a period of temporary validity for the Acts of the Manitoba Legislature,                                             (page 218) in order to allow for the translation, re-enactment, printing and publishing of previously unilingual legislation.

Declaration of Rights

Canada

Mahe v. Alberta, [1990] 1 S.C.R. 342

The appellants claim that their rights under s. 23 of the Canadian Charter of Rights and Freedoms are not satisfied by the existing educational system in Edmonton nor by the legislation under which it operates.  In particular, the appellants argue that s. 23 guarantees the right, in Edmonton, to the "management and control" of a minority-language school. At the time of the trial, in the Edmonton area there were approximately 116,800 students enrolled in the public and separate school systems and approximately 2,900 citizens whose first language learned and still understood was French. These citizens had approximately 4,130 children aged from birth to 19 years, of whom 3,750 were between 5 and 19 years of age. In 1984, the Roman Catholic Separate School Board established a Francophone school under the direction of the Edmonton Roman Catholic Separate School District No. 7. By 1985, the enrollment at the school was 242 students from kindergarten to grade 6, with room for more, and 73 students in the grade 7 and 8 immersion program. The appellants brought an action against the province seeking the following declarations: (1) that there is a sufficient number of children of the French linguistic minority in the Edmonton area to warrant publicly-funded French language instruction and facilities pursuant to s. 23 of the Charter; (2) that the rights granted pursuant to s. 23 entitle the appellants to have their children educated in facilities which are equivalent to those provided to English speaking children, and to be granted powers equivalent to those granted parents of English speaking children; and (3) that the Alberta School Act and the Regulation 490/82 (page 344) passed thereunder, in so far as they are inconsistent with s. 23, are of no force or effect. Both the Court of Queen's Bench and the Court of Appeal accepted many of the appellants' general arguments but declined to grant the specific declarations which the appellants requested. In this appeal, the appellants seek to determine whether the educational system in the Edmonton area satisfies the demands of s. 23. The main issue is the degree, if any, of "management and control" of a French language school which should be accorded to the minority language parents in Edmonton. Held: The appeal should be allowed.

It is true that if the existing legislation has the effect, either directly or indirectly, of preventing the realization of a Charter right then, as this Court has stated on numerous occasions, the legislation should be invalidated. However, it is not clear that the existing legislation in Alberta is a bar to the realization of the appellants' rights.  The real obstacle is the inaction of the public authorities.  The government could implement a scheme within the existing legislation to ensure that these s. 23 parents and other s. 23 parents in the province receive what is due to them. The problem is that they have not done so.

     For these reasons I think it best if the Court restricts itself in this appeal to making a declaration in respect of the concrete rights which are due to the minority language parents in Edmonton under s. 23. Such a declaration will ensure that the (page 393) appellants' rights are realized while, at the same time, leaving the government with the flexibility necessary to fashion a response which is suited to the circumstances.  As the Attorney General for Ontario submits, the government should have the widest possible discretion in selecting the institutional means by which its s. 23 obligations are to be met; the courts should be loath to interfere and impose what will be necessarily procrustean standards, unless that discretion is not exercised at all, or is exercised in such a way as to deny a constitutional right. Once the Court has declared what is required in Edmonton, then the government can and must do whatever is necessary to ensure that these appellants, and other parents in their situation, receive what they are due under s. 23. Section 23 of the Charter imposes on provincial legislatures the positive obligation of enacting precise legislative schemes providing for minority language instruction and educational facilities where numbers warrant. To date, the legislature of Alberta has failed to discharge that obligation. It must delay no longer in putting into place the appropriate minority language education scheme.

Damages

Granting of constitutional damages for wrongs committed by state officials:

India:

Rudul Shah v Bihar AIR 1983 SC 1086

Maharaj v A-G Trinidad and Tobago [1978] 2 All ER 670 (PC)

Canada:

Plaintiff awarded damages under the Charter notwithstanding state statutory prescription period.

Prete v Ontario (Attorney-General) (1993) 110 DLR (4th) 94

United States

Federal officials who violate 4th Amendment rights against search and seizure are liable in damages.

BIVENS v. SIX UNKNOWN FED. NARCOTICS AGENTS, 403 U.S. 388 (1971) 

Petitioner's complaint alleged that respondent agents of the Federal Bureau of Narcotics, acting under color of federal authority, made a warrantless entry of his apartment, searched the apartment, and arrested him on narcotics charges. All of the acts were alleged to have been done without probable cause. Petitioner's suit to recover damages from the agents was dismissed by the District Court on the alternative grounds (1) that it failed to state a federal cause of action and (2) that respondents were immune from suit by virtue of their official position. The Court of Appeals affirmed on the first ground alone.

Held: Petitioner's complaint states a federal cause of action under the Fourth Amendment for which damages are recoverable upon proof of injuries resulting from the federal agents' violation of that Amendment. Pp. 390-397. Reversed and remanded.

MR. JUSTICE BRENNAN delivered the opinion of the Court.

The Fourth Amendment provides that:

     "The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated . . . ."

In Bell v. Hood, 327 U.S. 678 (1946), we reserved the question whether violation of that command by a federal agent acting under color of his authority gives rise to a cause of action for damages consequent upon his unconstitutional conduct. Today we hold that it does…

Respondents seek to treat the relationship between a citizen and a federal agent unconstitutionally exercising his authority as no different from the relationship [403 U.S. 388, 392] between two private citizens. In so doing, they ignore the fact that power, once granted, does not disappear like a magic gift when it is wrongfully used. An agent acting - albeit unconstitutionally - in the name of the United States possesses a far greater capacity for harm than an individual trespasser exercising no authority other than his own. Cf. Amos v. United States, 255 U.S. 313, 317 (1921); United States v. Classic, 313 U.S. 299, 326 (1941).

Constitutional damages for discrimination on the grounds of sex.

DAVIS v. PASSMAN, 442 U.S. 228 (1979) 

Petitioner brought suit in Federal District Court alleging that respondent, who was a United States Congressman at the time this case commenced, had discriminated against petitioner on the basis of her sex, in violation of the Fifth Amendment, by terminating her employment as a deputy administrative assistant. Petitioner sought damages in the form of backpay, and jurisdiction was founded on the provisions of 28 U.S.C. 1331 (a) that confer original jurisdiction on federal district courts of all civil actions wherein the matter in controversy exceeds the sum or value of $10,000 and arises under the Federal Constitution. The District Court ruled that petitioner had no private right of action, and the Court of Appeals ultimately held that "no right of action may be implied from the Due Process Clause of the fifth amendment."

Held:

A cause of action and damages remedy can be implied directly under the Constitution when the Due Process Clause of the Fifth Amendment is violated. Cf. Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388; Butz v. Economou, 438 U.S. 478. Pp. 233-249.

     (a) The equal protection component of the Fifth Amendment's Due Process Clause confers on petitioner a federal constitutional right to be free from gender discrimination that does not serve important governmental objectives or is not substantially related to the achievement of such objectives. Pp. 234-235.

     (b) The term "cause of action," as used in this case, refers to whether a plaintiff is a member of a class of litigants that may, as a matter of law, appropriately invoke the power of the court. Since petitioner rests her claim directly on the Due Process Clause of the Fifth Amendment, claiming that her rights under that Amendment have been violated and that she has no effective means other than the judiciary to vindicate these rights, she is an appropriate party to invoke the District Court's general federal-question jurisdiction to seek relief, and she therefore has a cause of action under the Fifth Amendment. The Court of Appeals erred in using the criteria of Cort v. Ash, 422 U.S. 66, to conclude that petitioner lacked such a cause of action, since the question of who may enforce a statutory right is fundamentally different from the      question of who may enforce a right protected by the Constitution. Pp. 236-244. [442 U.S. 228, 229]

     (c) Petitioner should be able to redress her injury in damages if she is able to prevail on the merits. A damages remedy is appropriate, since it is a "remedial mechanism normally available in the federal courts," Bivens, supra, at 397, since it would be judicially manageable without difficult questions of valuation or causation, and since there are no available alternative forms of relief. Moreover, if respondent's actions are not shielded by the Speech or Debate Clause, the principle that legislators ought generally to be bound by the law as are ordinary persons applies. And there is "no explicit      congressional declaration that persons" in petitioner's position injured by unconstitutional federal employment discrimination "may not recover money damages from" those responsible for the injury. Ibid. To afford petitioner a damages remedy does not mean that the federal courts will be deluged with claims, as the Court of Appeals feared. Moreover, current limitations upon the effective functioning of the courts arising from budgetary inadequacies should not be permitted to stand in the way of the recognition of otherwise sound constitutional principles. Pp. 245-249. Reversed and remanded.

CARLSON, v. GREEN, 446 U.S. 14 (1980) 

Respondent brought suit in Federal District Court in Indiana on behalf of her deceased son's estate, alleging that her son while a prisoner in a federal prison in Indiana suffered personal injuries from which he died because petitioner prison officials violated, inter alia, his Eighth Amendment rights by failing to give him proper medical attention. Asserting jurisdiction under 28 U.S.C. 1331 (a), respondent claimed compensatory and punitive damages. The District Court held that the allegations pleaded a violation of the Eighth Amendment's proscription against cruel and unusual punishment, thus giving rise to a cause of action for damages under Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388, under which it was established that victims of a constitutional violation by a federal official have a right to recover damages against the official in federal court despite the absence of any statute conferring such a right. But the court dismissed the complaint on the ground that, although the decedent could have maintained the action if he had survived, the damages remedy as a matter of federal law was limited to that provided

by Indiana's survivorship and wrongful-death laws, which the court construed as making the damages available to the decedent's estate insufficient to meet 1331 (a)'s $10,000 jurisdictional-amount requirement. While otherwise agreeing with the District Court, the Court of Appeals held that the latter requirement was satisfied because whenever a state survivorship statute would abate a Bivens-type action, the federal common law allows survival of the action.

Held:

     1. A Bivens remedy is available to respondent even though the allegations could also support a suit against the United States under the Federal Tort Claims Act (FTCA). Pp. 18-23.

     (a) Neither of the situations in which a cause of action under Bivens may be defeated are present here. First, the case involves no special factors counseling hesitation in the absence of affirmative action by Congress, petitioners not enjoying such independent status in our [446 U.S. 14, 15] constitutional scheme as to suggest that judicially created remedies against them might be inappropriate. Second, there is no explicit congressional declaration that persons injured by federal officers' violations of the Eighth Amendment may not recover damages from the officers but must be remitted to another remedy, equally effective in Congress' view. There is nothing in the FTCA or its legislative history to show that Congress      meant to pre-empt a Bivens remedy or to create an equally effective remedy for constitutional violations. Rather, in the absence of a contrary expression from Congress, the FTCA's provision creating a cause of action against the United States for intentional torts committed by federal law enforcement officers, contemplates that victims of the kind of intentional wrongdoing alleged in the complaint in this case shall have an action under the FTCA against the United States as well as a Bivens action against the individual officials alleged to have infringed their constitutional rights. Pp. 18-20.

     (b) The following factors also support the conclusion that Congress did not intend to limit respondent to an FTCA action: (i) the Bivens remedy, being recoverable against individuals, is a more effective deterrent than the FTCA remedy against the United States; (ii) punitive damages may be awarded in a Bivens suit, but are statutorily prohibited in an FTCA suit; (iii) a plaintiff cannot opt for a jury trial in an FTCA action as he may in a Bivens suit; and (iv) an action under the FTCA exists only if the State in which the alleged misconduct occurred would permit a cause of action for that misconduct to go forward. Pp. 20-23.

     2. Since Bivens actions are a creation of federal law, the question whether respondent's action survived her son's death is a question of federal law. Only a uniform federal rule of survivorship will suffice to redress the constitutional deprivation here alleged and to protect against repetition of such conduct. Affirmed.

Interdicts

Interim Interdicts

Canada

RJR -- Macdonald Inc. c. Canada (Procureur général), [1994] 1 R.C.S. 311

The Tobacco Products Control Act regulates the advertisement of tobacco products and the health warnings which must be placed upon those products. Both applicants successfully challenged the Act's constitutional validity in the Quebec Superior Court on the grounds that it was ultra vires Parliament and that it violates the right to freedom of expression in s. 2(b) of the Canadian Charter of Rights and Freedoms. The Court of Appeal ordered the suspension of enforcement until judgment was rendered on the Act's validity but declined to order a stay of the coming into effect of the Act until 60 days following a judgment validating the Act. The majority ultimately found the legislation constitutional.

     The Tobacco Products Control Regulations, amendment, would cause the applicants to incur major expense in altering their packaging and these expenses would be irrecoverable should the legislation be found unconstitutional. Before a decision on applicants' leave applications to this Court in the main actions had been made, the applicants brought these motions for stay pursuant to s. 65.1 of the Supreme Court Act, or, in the event that leave was granted, pursuant to r. 27 of the Rules of the Supreme Court of Canada. In effect, the applicants sought to be released from any obligation to comply with the new packaging requirements until the (page 313) disposition of the main actions. They also requested that the stays be granted for a period of 12 months from the dismissal of the leave applications or from a decision of this Court confirming the validity of Tobacco Products Control Act.

     This Court heard applicants' motions on October 4 and granted leave to appeal the main action on October 14. At issue here was whether the applications for relief from compliance with the Tobacco Products Control Regulations, amendment should be granted. A preliminary question was raised as to this Court's jurisdiction to grant the relief requested by the applicants.

     Held:  The applications should be dismissed.

The three-part American Cyanamid test (adopted in Canada in Manitoba (Attorney General) v. Metropolitan Stores (MTS) Ltd.) should be applied to applications for interlocutory injunctions and as well for stays in both private law and Charter cases.

     At the first stage, an applicant for interlocutory relief in a Charter case must demonstrate a serious question to be tried. Whether the test has been satisfied should be determined by a motions judge on the basis of common sense and an extremely limited review of the case on the merits. The fact that an appellate court has granted leave in the main action is, of course, a relevant and weighty consideration, as is any judgment on the merits which has been rendered, although neither is necessarily conclusive of the matter. A motions court should only go beyond a preliminary investigation into the merits when the result of the interlocutory motion will in effect amount to a final determination of the action, or when the constitutionality of a challenged statute can be determined as a pure question of law. Instances of this sort will be exceedingly rare. Unless the case on the merits is frivolous or vexatious, or the constitutionality of the (page 315) statute is a pure question of law, a judge on a motion for relief must, as a general rule, consider the second and third stages of the Metropolitan Stores test.

     At the second stage the applicant is required to demonstrate that irreparable harm will result if the relief is not granted. `Irreparable' refers to the nature of the harm rather than its magnitude. In Charter cases, even quantifiable financial loss relied upon by an applicant may be considered irreparable harm so long as it is unclear that such loss could be recovered at the time of a decision on the merits.

     The third branch of the test, requiring an assessment of the balance of inconvenience to the parties, will normally determine the result in applications involving Charter rights. A consideration of the public interest must be taken into account in assessing the inconvenience which it is alleged will be suffered by both parties. These public interest considerations will carry less weight in exemption cases than in suspension cases. When the nature and declared purpose of legislation is to promote the public interest, a motions court should not be concerned whether the legislation has in fact this effect. It must be assumed to do so. In order to overcome the assumed benefit to the public interest arising from the continued application of the legislation, the applicant who relies on the public interest must demonstrate that the suspension of the legislation would itself provide a public benefit.

Structual Interdicts

India

Rural Land and Entitlement Kendra, Deharadun v State of Uttar Pradesh AIR 1985 SC 652

Court appointed committees to investigate environmental hazards, ordered corrective measures and closed down certain limestone quarries.

M C Mheta v Union of India AIR 1987 SC 965 962

EUROPEAN COURT OF HUMAN RIGHTS 

Article 13
Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.

AYDIN v. TURKEY (57/1996/676/866) 25 September 1997: The remedy required by Article 13 must be "effective" in practice as well as in law, in particular in the sense that its exercise must not be unjustifiably hindered by the acts or omissions of the authorities of the respondent State

Turkey-alleged rape and ill-treatment of a female detainee and failure of authorities to conduct an effective investigation into her complaint that she was tortured in this way
III. ARTICLE 6 § 1 OF THE CONVENTION

Applicant’s complaint that the failure of the authorities to conduct an effective investigation into her alleged suffering while in detention resulted in her being denied access to a court to seek compensation – essence of complaint concerns inadequacy of official investigation - Court considers it appropriate therefore to examine complaint at issue under Article 13.

Conclusion: not necessary to consider complaint (twenty votes to one).

IV. ARTICLE 13 OF THE CONVENTION

Reaffirmation of Court’s case-law that where an individual has an arguable claim that he has been tortured by agents of the State, notion of an effective remedy entails, in addition to payment of compensation where appropriate, the conduct of a thorough and effective investigation capable of leading to identification and punishment of culprits – in instant case authorities only carried out an incomplete enquiry – no meaningful measures taken to establish veracity of allegations – corroborating evidence not sought – medical reports perfunctory and not focused on whether applicant had in fact been raped – a thorough and effective investigation into an allegation of rape in custody implies also that victim be examined by competent, independent medical professionals - requirement not satisfied in instant case.

Conclusion: violation (sixteen votes to five).

B. Article 13 of the Convention 
103. The Court recalls at the outset that Article 13 guarantees the availability at the national level of a remedy to enforce the substance of the Convention rights and freedoms in whatever form they might happen to be secured in the domestic legal order. The effect of this Article is thus to require the provision of a domestic remedy allowing the competent national authority both to deal with the substance of the relevant Convention complaint and to grant appropriate relief, although Contracting States are afforded some discretion as to the manner in which they conform to their obligations under this provision. The scope of the obligation under Article 13 varies depending on the nature of the applicant’s complaint under the Convention. Nevertheless, the remedy required by Article 13 must be "effective" in practice as well as in law, in particular in the sense that its exercise must not be unjustifiably hindered by the acts or omissions of the authorities of the respondent State (see the Aksoy judgment cited above, p. 26, § 95).

Furthermore, the nature of the right safeguarded under Article 3 of the Convention has implications for Article 13. Given the fundamental importance of the prohibition of torture and the especially vulnerable position of torture victims (see paragraphs 81 and 83 above), Article 13 imposes, without prejudice to any other remedy available under the domestic system, an obligation on States to carry out a thorough and effective investigation of incidents of torture.

Accordingly, where an individual has an arguable claim that he or she has been tortured by agents of the State, the notion of an "effective remedy" entails, in addition to the payment of compensation where appropriate, a thorough and effective investigation capable of leading to the identification and punishment of those responsible and including effective access for the complainant to the investigatory procedure. It is true that no express provision exists in the Convention such as can be found in Article 12 of the 1984 United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, which imposes a duty to proceed to a "prompt and impartial" investigation whenever there is a reasonable ground to believe that an act of torture has been committed (see paragraph 48 above). However, such a requirement is implicit in the notion of an "effective remedy" under Article 13 (see the Aksoy judgment cited above, p. ..., § 98). 

104. Having regard to these principles, the Court notes that the applicant was entirely reliant on the Public Prosecutor and the police acting on his instructions to assemble the evidence necessary for corroborating her complaint. The Public Prosecutor had the legal powers to interview members of the security forces at the Derik gendarmerie headquarters, summon witnesses, visit the scene of the incident, collect forensic evidence and take all other crucial steps for establishing the truth of her account. His role was critical not only to the pursuit of criminal proceedings against the perpetrators of the offences but also to the pursuit by the applicant of other remedies to redress the harm she suffered. The ultimate effectiveness of those remedies depended on the proper discharge by the Public Prosecutor of his functions.

105. The applicant, her father and her sister-in-law complained to the Public Prosecutor about the treatment they suffered while in custody. In her statement she specifically referred to the fact that she was raped and tortured at the Derik gendarmerie headquarters (see paragraph 23 above). Although she may not have displayed any visible signs of torture, the Public Prosecutor could reasonably have been expected to appreciate the seriousness of her allegations bearing in mind also the accounts which the other members of her family gave about the treatment which they alleged they suffered. In such circumstances he should have been alert to the need to conduct promptly a thorough and effective investigation capable of establishing the truth of her complaint and leading to the identification and punishment of those responsible.

106. The provisions of the Turkish Code of Criminal Procedure taken together with the Criminal Code impose clear obligations on the Public Prosecutor to investigate allegations of torture, rape and ill-treatment (see paragraphs 41-43 above). Notwithstanding, he only carried out an incomplete enquiry to determine the veracity of the applicant’s statement and to secure the prosecution and conviction of the culprits. While he may not have been provided with the names of villagers who may have seen the Aydin family being taken into custody on 29 June 1993, he could have been expected to take steps of his own initiative to ascertain possible eyewitnesses. It would appear that he did not even visit Tasit to familiarise himself with the scene of the incident which occurred on that date and whether the locations were consistent with those mentioned by the applicant or the other members of the family in their statements. Furthermore, he took no meaningful measures to determine whether the Aydin family were held at Derik gendarmerie headquarters as alleged. No officers were questioned in the critical initial stages of the investigation. The Public Prosecutor was content to conduct this part of the enquiry by correspondence with officials at the headquarters (see paragraphs 27 and 28 above). He accepted too readily their denial that the Aydin family had been detained and was prepared to accept at face value the reliability of the entries in the custody register. Had he been more diligent, he would have been led to explore further the reasons for the low level of entries for the year 1993 given the security situation in the region (see paragraphs 27 and 28 above). His failure to look for corroborating evidence at the headquarters and his deferential attitude to the members of the security forces must be considered to be a particularly serious short-coming in the investigation.

107. It would appear that his primary concern in ordering three medical examinations in rapid succession was to establish whether the applicant had lost her virginity. The focus of the examinations should really have been on whether the applicant was a rape victim, which was the very essence of her complaint. In this respect it is to be noted that neither Dr Akkus nor Dr Çetin had any particular experience of dealing with rape victims (see paragraphs 24 and 25 above). No reference is made in either of the rather summary reports drawn up by these doctors as to whether the applicant was asked to explain what had happened to her or to account for the bruising on her thighs. Neither doctor volunteered an opinion on whether the bruising was consistent with an allegation of involuntary sexual intercourse (see paragraphs 24 and 25 above). Further, no attempt was made to evaluate, psychologically, whether her attitude and behaviour conformed to those of a rape victim.

The Court notes that the requirement of a thorough and effective investigation into an allegation of rape in custody at the hands of a State official also implies that the victim be examined, with all appropriate sensitivity, by medical professionals with particular competence in this area and whose independence is not circumscribed by instructions given by the prosecuting authority as to the scope of the examination. It cannot be concluded that the medical examinations ordered by the Public Prosecutor fulfilled this requirement.

108. It has been contended that the investigation is still being conducted and that the applicant’s absence from the vicinity of Derik impeded the investigation for a certain period (see paragraph 96 above). She has also refused to undergo a further examination involving psychological testing (see paragraph 96 above). In the view of the Court, this cannot justify the serious defects and inertia which characterised the crucial phase immediately following receipt of the complaint. The Public Prosecutor had at that stage the legal means to act promptly and gather all necessary evidence including, as appropriate, psychological and behavioural evidence; nor can the decision to suspend the investigation on account of the applicant’s absence be justified given the gravity of the offence under investigation.

109. In the light of the above considerations, it must be concluded that no thorough and effective investigation was conducted into the applicant’s allegations and that this failure undermined the effectiveness of any other remedies which may have existed given the centrality of the Public Prosecutor’s role to the system of remedies as a whole, including the pursuit of compensation.

In conclusion, there has been a violation of Article 13 of the Convention. 

� Jonathon Klaaren, Judicial Remedies at 9-4 in Chaskalson et al, Constitutional Law of South Africa, Juta, 1996.


� Summary from Canadian Human Rights Reporter: http://web20.mindlink.net/chrr/





